
STATE OF NEI^T YORK
STATE TAX COMMISSION

In  the l ' la t ter  of  the Pet i t ion

o f

ALVIN E. & FT,ORM{CE STIT]LMAN
For a Redetermination of a Deficiency or
a Revision of a Determtnat, ion or a Refund
of Personal Inccnne
Taxes under  Ar t icLe(s i  22

AFFIDAVIT OF MAILING

of the
Tax Lawrfor the Year(sb<*nffi
T9&.

State of New York
County of Albrry

Jean Wager , being dul-y sworn, deposes and says Ehat

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the lggfi day of Septenber , L976 r she served the wlthln

ldotice of Decision by (certified) mail upon Alvin E. and

F 1 o r e n c e S h u 1 m m @ t h e p e t i t i o n e r 1 n t h e w i t h i n p r o c e e d i n g ,

by enclosing a true copy thereof in a securety sealed postpaid wrapper addressed

as follows: l4r. and lrks. Alvin E. Shul:ran
60 Farnstead Road
Short Hills, Nennr Jersey

and by deposlt ing same enclosed in a postpald properly addreseed wrapper in a

(post of f ice or off ic lal  deposirory) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreasee ls the (@goegeoOa06e

,ffi Petit,ioner herein and that the address set forth on said wrapper ls the

last known address of the @ pet l . t ioner.

Sworn to before me this

29fri day of Septenber , L9 76

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ALVIN E. & EIORENCE SIil,]IMN

For a Redeterminat ion of a Def lc iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art icle(*) 22
Tax Law,for the Year(Ed€E&E*966&)
19611

State of New York
Count,y of Albarry

Jean Wager

she is an employee of

age, and that on the

Notice of Decision

by enclos lng a

as  fo l l ows :

(representat ive

true copy thereof

AFFIDAVIT OF MAILING

of the

rhe Deparrmenr' 
":";::":;.: ":;",":","""::' 

;l:"::":,

29th day of Septer6er , L9 76, she served the within

by (certified) mail upon Arnold Fisher, Esq.

of) the petit ioner ln the within proceeding,

ln a securety sealed postpald wrapper addressed

Arnold Fisher, Esq.
c/o Lcnnrenstein ard Spicer
7tA Woad Strreet
Nevnark, New Jersey

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the excl-ustve care and custody of

the United Stat,es Postal  Servlce within the State of New York.

That deponent further says that the said addreseee is the (representetlve

of the) pet i t ioner hereln and that the address set forth on sald l t raPPer ls the

last known address of the (representat ive of the) pett t loner.

Sworn to before me this

29fr:- day of Septer$er

rA-3 (2/76)

,  L976 .



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

8?tds S, 19to

A D O R E S S  Y O U R  R E P L Y  T O

rELEpxoNE: rsral SS?-38!!O

r
lt. d lLt. A,Iv|rl S. fuilnr
60 kilbd hed
&Ft lUlLr, l,trl Jcrry

ihr !f. md ltr. Shrlmr

Please take notice of the l&tlCe Of hCil.dC
of the State Tax Commission enclosed herewith.

Please take further noLice that pursuant to
Section(l) 6t0 of the Tax Law, anY
proceeding in court to reviett an adverse deci-
sion must be cornrnenced within 4 fmdftf
f rom the date of this not ice.

Inquiries concerning the computation of
due or refund allowed in accordance with
decision or concerning any other filatter
hereto rnay be addressed to the undey4i
will be referred to the proper

Enc.

cc :  Pet i t loner 's Representat ive:

Taxing Bureau's Representet ive:

tax
th is

reLative

l-y.

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

ALVIN E. & FLORENCE SHULMAN

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Article 22 of. the Tax Law for
the  Year  f  964 .

DECISiON

Alv in E '  & F lorence shulman'  60 Farmstead Road'  shor t  Hi l Is '

New lersey, f i led a petit ion under section 689 of the Tax Law for the

redeterminat ion of  a  def ic iency issued under  date of  March 11,  I968,

i n  the  amoun t  o f  $4 ,794 . I6  p lus  i n te resL  o f  $865 .2 I  and  a  pena l t y  under

sec t i on  685 (b )  o f  t he  Tax  Law o f  $248 .7L  fo r  a  to ta l  o f  $6 ,088 .08  fo r

personal income taxes under Art icle 22 of. the Tax Law for the year 1964.

( r i l e  l t o .  13450385 )

A hear ing was held on May IB,  1972,  at  the of f ices of  the State

Tax Commiss ion,  B0 Centre Street ,  NewYork Ci ty ,  before Nigel  G.  Wr ight ,

Hearing Off icer. The petit ioners were represented by Arnold Fisher, Esq.,

of Newark, New Jersey.

The Income Tax Bureau was represented by Saul  Heckelman,  Esq. ,

appear ing by Francis  X.  Boylan,  Esq.  The record of  sa id hear ing has

been duly  examined and considered.
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lSSUE

The issue in  th is  case is  whether  the pet i t ioner ,  who had so ld

out to a remaining partner and who had not received a distr ibutive

share of the partnership income, is nevertheless taxable on a

distr ibutive share as declared on the partnership's tax return.

FiNDINGS OF FACT

1.  Pet i t ioner ,  A lv in  E.  Shulman,  at  a l l  t imes has been a

res ident  o f  Shor t  Hi I ls ,  New Jersey,  and a nonres ident  o f  New York.

He was a partner in the f irm of Martin Enterprises of 350 Fifth Avenue,

New York City, with a Bernard Martin, a resident of New York. There

was no written partnership agreement. The f irm had been in business

about  seventeen years pr ior  to  I965 and descr ibed i tse l f  as a meta l  broker .

The partners were also equal shareholders in certain corporations.

2. Martin Enterprises reported on its 1964 Federal tax return

o rd ina ry  i ncome  o f  $66 ,655 .79 ,  sa la r i es  pa id  t o  pa r t ne rs  o f  $33 ,900 .00

for  a  to ta l  o f  $100,555.79 repor ted as net  earn ings f rom sel f -employment .

These amounts were d iv ided equal ly  on the return;  Mr.  Shulman's  share

o f  t he  t o ta l  be ing  $50 ,277  .Bg  .

The return also showed withdrawals from capital accounts of

545 ,24 I  . 38  fo r  Mar t i n  and  $19 ,846 .39  fo r  Shu lman .  Thus ,  Mr .  Shu lman 's

to ta l  w i thd rawa ls ,  i nc lud ing  h i s  sa la ry  o f  $16 ,950 .00 ,  amoun t  t o  $36 ,796 .39 .
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3 .  Mr.  Shulman received only  $3 6,796.  39 f rom the par tnership

in I964 and nothing in later years. He has never received the amount

o f  i ncome ($S0 ,277 .89 )  ass igned  to  h im  on  the  1964  pa r tne rsh ip  re tu rn .

Mr. Shulman denies that any amount had ever been guaranteed to him as

a "sa lary"  and that  denia l  has not  been put  in  issue.

4.  On February 5,  1965,  Mr.  Shulman and Mr.  Mart in  s igned an

agreement whereby they agreed to dissolve the partnership. Shulman

agreed to assign his parlnership assets to Martin and Martin agreed to

assume a l l  parLnership l iab i l i t ies and obl igat ions.

They also agreed that Shulman's share of the stock of four

corporations would be assigned to Martin, that Shulman would forgive

a debt  of  $25,000.00 owed to h im by one of  the corporat ions;  Shulman

would pay an addi t ionat  $23,500.00 represented in  notes .  Cer ta in

de l i nquen t  accoun ts  w i th  a  fa i r va lue  o f  $28 ,084 .69  were  p laced  i n  the

hands of attorneys for the benefit  of Shulman and Martin equally.

Shulman was to receive from Martin a one-half equitable interest in a

certain real estate corporation (which later became bankrupt) . The

agreement provided specif ical ly that " Martin shall  indemnify and save

harmless Shulman against any and al l  claims hereinafter made against

Shulman, whether for taxes or otherwise originating -- as a partner in
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Mart in  Eaterpr ises. .  .  "  AI I  "prev ious agreements"  between the par t ies

were deciared cancelled and void.

5.  N4r .  Shulman,  the pet i t ioner ,  f i led a I964 New York nonres ident

return which showed no amount of ordinarv income derived from the f irm.

However ,  he  d id  dec la re  as  a  l ong - te rm ga in  the  amoun t  o f  $ t8 ,398 .20 ,

th i s  be ing  one -ha l f  o f  $36 ,796 .39  the  to ta l  amoun t  o f  cash  i n  the  fo rm

of "salary" and withdrawals he received from the parLnership. This

return was f i ied wi th  the advice of  an accountant .  Mr.  Shulman asser ts

that  he repor ted a capi ta l  loss f rom th is  t ransact ion in  I965,  but  no records

as  to  1965  a re  l n  ev idence .

6.  The def ic iencv not ice in  issue adds to  Mr.  Shulman's  income

the  amoun t  o f  $50 ,277 .89  as  be ing  de r i ved  f rom the  pa r tne rsh ip .

caICLUSJONS _aI_I4]ry

The agreement  of  February 5,  I965,  is  e f fect ive to  modi fy  any par tner-

sh ip  ag reemen t  as  t o  1964  i ncome  (26  U .S .g . ,  S76 i  ( c ) ;  U .S .  T reas .  Reg .

1.76I-1 (c)  .  Th is  agreement  can be in terpreted only  to  mean that  the cont inu ing

partner, Mr. Martin, would receive the income of the f irm and Mr. Shulman

would receive or had received only a l iquidating distr ibution which would

not be considered to be derived from the ordinary income of the partnership



- 5 -

for  income tax purposes (Hyman Smith v .  C. i .R.  331 Fzd 298)  .  The

proper treatment of the cash received as l iquidating distr ibutions is

no t  i n  i ssue .

The deficiency is erroneous in i ts entirety and is cancelled.

DATED: Albany, New York

Septernber 29, L976

TATE TAX

COMM\SSIONER 
,i ,"/,

., '/,. ,;.. ,4' +n- (-
COMMiSSIONER

N


